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Truckers involved in interstate trucking activities are subject to the
Federal Motor Carrier Act. Interstate activities can include transport of
passengers or property between two states, as well as between two points in the
same state where the trip includes passage through another state.1
Department of Transportation regulations require that a “for hire”
vehicle operated by an interstate motor carrier transporting nonhazardous
property carry a minimum coverage of $750,000 in liability insurance.2 Motor
carriers must file with the Department of Transportation an insurance policy with
the minimum required coverage limits.3
A trip occurring entirely within a municipality, in continuous
municipalities, or in a zone that is adjacent to and commercially a part of the
municipality or municipalities does not fall within the ambit of the DOT
regulations.4 The commercial zone of New York City encompasses the five
boroughs of the City and all points within a line drawn 20 miles beyond the
municipal limits of New York City.5 New York State law requires a $50,000
minimum in insurance coverage.6
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The MCS-90 Endorsement
Carriers can show that they meet the minimum financial
responsibility requirements under federal law by purchasing liability insurance
with an MCS-90 endorsement.7 The MCS-90 is a form endorsement included in
an interstate carrier’s insurance policy.8
The MCS-90 endorsement provides, in pertinent part, as follows:
… the insurer (the company) agrees to pay,
within the limits of liability described herein,
any final judgment recovered against the
insured for public liability resulting from
negligence in the operation, maintenance or
use of motor vehicles subject to the financial
responsibility requirements of Sections 29 and
30 of the Motor Carrier Act of 1980 regardless
of whether or not each motor vehicle is
specifically described in the policy and whether
or not such negligence occurs on any route or
in any territory authorized to be served by the
insured or elsewhere… The insured agrees to
reimburse the company for any payment made
by the company… and for any payment that
the company would not have been obligated to
make under the provisions of the policy except
for the agreement contained in this
endorsement.
It is… agreed that, upon failure of the company
to pay any final judgment recovered against
the insured… the judgment creditor may
maintain an action… against the company to
compel such payment…9
The MCS-90 endorsement makes the insurer liable to third-parties for liability
resulting from the negligent use of a motor vehicle by the insured, even if the
vehicle is not covered under the insurance policy.10
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The

Form

MCS-90

endorsement

is

a

federally-mandated

endorsement whose terms are specified by federal regulation.11 Interpretation of
the MCS-90 endorsement is governed by federal law.12 The prescribed text
cannot be changed, although the format (e.g., number of pages, layout of text)
can be altered.13
An MCS-90 endorsement must be attached to any liability policy
issued to a certified interstate carrier.14 Proof of the motor carrier’s financial
responsibility must be maintained at the motor carrier’s principal place of
business.15
A motor carrier that retains the same insurance company does not
have to obtain a new Form MCS-90 every year. A new MCS-90 form must be
completed and attached to the valid insurance policy should the policy number
change or the old policy be cancelled.16
The endorsement assures that a truck that causes an accident is
covered when an insurance policy is written to exclude coverage. The
endorsement is triggered when an insurer has a valid defense based upon an
unfulfilled condition in the insurance policy.17
The MCS-90 endorsement is designed to “assure that injured
members of the public are able to obtain judgment[s] from negligent authorized
interstate carriers”.18 The MCS-90 creates primary coverage responsibility for an
injured party who obtains a judgment.19
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The MCS-90 Endorsement Is Akin To A Suretyship
The MCS-90 endorsement is not an ordinary insurance provision to
protect the insured. Instead, the obligation is one of suretyship.
The MCS-90 endorsement gives a judgment creditor the right to
demand payment directly from the insurer. The insurer, in turn, has the right to
demand reimbursement from the insured.
The MCS-90 endorsement does not extinguish the debt of the
insured. Instead, the endorsement transfers the right to receive the insured’s
debt obligation from the judgment creditor [the injured victim] to the insurer.
Once an insurer pays an injured victim pursuant to an MCS-90
endorsement, the insurer becomes subrogated to the rights of the injured victim
as a creditor. The insurer in that circumstance does not become subrogated to
the rights of the insured under the insurance policy.20
Who Is The “Insured” On Form MCS-90?
A few recent cases broadly read the term, “insured” to expand
coverage under the MCS-90 endorsement to require a carrier’s insurer to satisfy
judgments against parties other than the carrier named as the insured.21 Those
cases grant the injured party payment under the MCS-90 endorsement
regardless of whether the responsible party was the named insured who
purchased the policy, as the responsible party either fell within the policy
definition of insured or was insured under the policy coverage provisions as
modified by Form MCS-90.22
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The Federal Motor Carrier Safety Administration has now issued
regulatory guidance stating that the term, “insured”, as used on Form MCS-90,
means only the motor carrier named in the endorsement or surety bond.23
The term, “insured and principal”, is defined under federal
regulations as the “motor carrier named in the policy of insurance, surety bond,
endorsement, or notice of cancellation, and also the fiduciary of such motor
carrier”.24 Form MCS-90 is not intended to require the motor carrier’s insurer or
surety to satisfy a judgment against any party other than the carrier named in the
endorsement or surety bond or its fiduciary.25
Form MCS-90 Does Not Cover An Insured’s Employees
Form MCS-90 “does not apply to injury to or death of the insured’s
employees while engaged in the course of their employment…”26 The term,
“employee”, has been defined for purpose of Form MCS-90 as a driver of a
commercial motor vehicle, including an independent contractor operating the
vehicle.27
The Motor Carrier Safety Act does not require motor carriers to
obtain coverage for injury or death to their own employees while engaged in the
course of their employment.28 Form MCS-90 does not require that an insurer pay
a judgment that may be rendered against the employer of an employee trucker
injured in a motor vehicle accident where the tractor being driven and the trailer
being hauled are not otherwise described in the policy.29
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MCS-90 And Allocation Of Loss Among Insurers
Many federal circuit courts have held that an MCS-90 endorsement
does not effect the allocation of loss among insurers.30
…the majority of circuits have held that the
MCS-90 endorsement has no application to
disputes between insurers because the
purpose of the endorsement is solely to protect
injured members of the public.31
Other courts have noted that an MCS-90 endorsement does not establish
primary liability over other policies that are also primary by their own terms.32
A recent New York federal district court has ruled that the MCS-90
does not create primary coverage responsibility as between insurers – as
opposed to between an insurer and an injured party.33
MCS-90 And Umbrella Insurers
An “insurer’s responsibilities under the [MCS-90] endorsement are
triggered when the policy to which it is attached does not provide coverage to the
insured”. An MCS-90 endorsement does not trigger coverage in an excess policy
where the primary policy provided coverage, that coverage under the primary
policy is exhausted, and the only unsatisfied judgment is against a non-insured.34
The MCS-90 endorsement does not force an umbrella insurer to
cover gaps made by the insolvency of an underlying insurer. The endorsement is
not implicated when coverage is provided but not paid by a primary insurer. The
umbrella insurer is not forced by the MCS-90 endorsement to act as a surety so
long as primary coverage exists at the time of the accident and no insurer has
denied coverage.35
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with the primary insurer; since the primary policy provided coverage and that
policy exhausted its coverage limit, coverage did not exist under the MCS-90
endorsement, and the endorsement did not provide any coverage under the
excess policy).
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Kline v. Gulf Insurance Company, 2005 WL 2206458 (W.D.Mich.)(Automobile
collided with a truck; the first $2 million of any loss remained with the truck owner
[now bankrupt], the next $1 million was insured by Reliance, and losses after $3
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